IN THE SUPREME COURT OF INDIA

CIVIL ORIGINAL JURISDICTION

(Under Article 32 of the Constitution of India)

WRIT PETITION (C) NO.556/2012

IN THE MATTER OF:
All India Navodaya Vidyalaya 

Staff Association (Regd)                       …..Petitioner

                              Versus

Union of India & ors                           ….Respondents

COUNTER AFFIDAVIT ON BEHALF OF RESPONDENT No.2
I, Naresh Kumar, Joint Commissioner (Admn.) of Navodaya Vidyalaya Samiti, B-15, Sector 62, Institutional Area, Gautam Budh Nagar, Noida (UP), do  hereby solemnly affirm and state as under:

1.
That I am the Joint Commissioner (Admn). In Navodaya Vidyalaya Samiti (herein after referred to as “NVS’ for short) and am well conversant with the facts of the case and as such am authorized to swear to this affidavit on behalf of Respondent no.2 i.e. Commissioner NVS.

2.
That I deny all the allegations made by the petitioner herein except those, which are admitted herein, and the applicant is put to strict proof of the allegations if any, so made therein. 

PRELIMINARY SUBMISSIONS
1.
That the Petitioner in the capacity of an Association prefer the present Writ Petition in original civil jurisdiction of this Hon’ble Court, under Article 32 of the Constitution of India for introduction of CCS (Pension) Scheme, 1972 to the employees of Navodaya Vidyalaya Samiti. 

2.
That the petitioner claims to be a registered Association, formed to look after the interest and espouse the cause of the employees of Navodaya Vidyalayas. It is submitted Navodaya Vidyalaya Samiti has never retified any Association to represents the interest of the employees of NVS. Hence, no such petition under Article 32 of the Constitution of India can be preferred by the petitioner. 

3.
That an SLP No.19102 of 2012 has filed by Shri P.N Mishra on same set of facts and grounds, which had already been decided vide the final judgment and order dated 02.3.2013, passed by the Hon’ble High Court of Jharkhand at Ranchi in W.P.(S) No. 4946 of 2008, whereby the Hon’ble Court vide impugned order has dismissed the Writ Petition of the petitioner, under which he had sought pensionary benefits to himself and other employees of Navodaya Vidyalaya Samiti. Also WP 518 of 2012 has been filed before this Hon’ble Court by All India Navodaya Vidyalaya Staff Association, under Article 32 of the Constitution of India, for the same cause of action. It is prayed that the reply submitted by the Respondents in these petitions may be read with present Petition of any other Petition (s), if filed for the same cause of action. 

4.
That the Navodaya Vidyalaya Samiti (NVS) is an autonomous body registered under the Societies Registration Act of 1860. There are several autonomous bodies in the country like North Regional Institute of Science & technology (NERIST) under MHRD and Indian Institute of Mass & Communication (IIMC) under Ministry of information & Braodcasting, where CCS pension scheme benefit has not been extended to its employees. Therefore, NVS is not the solitary organization where the CCS pension has not been extended. Grant of pension benefits is depended upon various factors and that no legal right exists to claim grant of pension benefits. Right from inception of NVS, the rules relating grant of pension under CCS (Pension) Rules, 1972 has not been adopted by the Government Body of NVS and NVS is dependent upon its nodal MHRD for granting the same. If CCS (Pension Rules were to be adopted then M/HRD has to take a policy decision which depends upon various factors including the Ministry of Finance approving such policy to be extended to Navodaya Vidyalaya Samiti. Therefore, NVS on its own can not take a unilateral policy decision to extended pension benefits to its employees.

5.
That NVS is under the direct control of Ministry of Human Resource Development (Department of School Education and Literacy), Govt. of India, New Delhi and fully funded by the Govt.

6.
That the main aim and object of the Navodaya Vidyalaya Samiti, was to provide better education in the modern era and for the purpose of the same, the Jawahar Navodaya Vidyalayas have been established in different districts of the country especially in rural areas.

7.
That the said Vidyalayas are known as Jawahar Navodaya Vidyalaya (hereinafter referred to as ‘JNV’) and the education in the said institution is imparted from Class-VI to XII free of cost including boarding and lodging facilities. 

8.
That during 1985-86, initially two Model Schools were opened by Ministry of HRD under NVS Scheme-one in Amrawati (Maharashatra) and the other in jhajjar (Haryana), but since the autonomous body to manage and run the Model Schools was yet to come into existence, the NCERT was given the responsibility of starting and running these two schools. The NVS as a society, established under the Societies Registration Act, 1860, was registered on 28.02.1986. Further, initially appointments were made in NVS on deputation basis only. Direct recruitment/permanent absorption started to take place from the year 1989 onwards. It is, therefore, clear that the employees of the NVS were not in service on 1st January, 1986, which was considered the crucial date of 4th Pay Commission’s recommendations for extension of pension-cum-GPF scheme of the Government of India to the employees covered under Contributory Provident Fund Rules.

9.
That Navodaya Vidyalaya Samiti was constituted and registered under the Societies Act 1860 at New Delhi on 28th February 1986. Copy of the registration certificate annexed at Annexure C-1.

10.
That pending extension of pension scheme to the employees of NVS, the Department of Expenditure, Ministry of Finance, Government of India, vide their Notification dated 11th November, 1991 added the name of Navodaya Vidyalaya Samiti to the schedule of Provident Fund Act, 1925, thereby CPF scheme was extended to the employees of NVS and the same was circulated by NVS vide circular dated 17.12.1991. A copy of the said notification dated 11.11.1991 and circular dated 17.12.1991 is annexed as Annexure C-2.  

11.
That since inception of NVS the Respondents considered the demand of employees from time to time for extending pensionary benefits to them, but Ministry of Finance, Govt. of India did not approve the scheme mainly due to financial implications, notwithstanding the recommendations made by the Review Committee, which was set up by Ministry of Human Resource of Development, Govt. of India and Parliamentary Standing Committee on Human Resource Development on Functioning of Navodaya Vidyalaya. The main reasons for not extending the pension scheme on GOI pattern for the employees of autonomous bodies like NVS indicated in the Ministry of Finance letter No.25(1) EV/2000 dated 16.03.2000 which inter alia provides as follows:-


i)
The cost of introduction of pension scheme is much higher than the CPF Scheme. The cost on pension scheme keeps on increasing with every increase/revision in the sale of pay/pensionary benefits recommended by the successive pay Commission set up by the Government. 


ii)
While the CPF is a onetime payment, pension is lift long commitment on the part of the Government. 


iii)
For servicing a pension scheme, a pension Fund has to be set up to be managed by a trust. Difficulties may be experienced in judicious administration of the fund.


iv) 
In case of winding up of the organization, the Government may have to take over the entire liability of the Pension Fund.


v)
Any cut off date fixed by the Government is not likely to be accepted by the employees who retired prior to the cut off date.

               Apart from the above, it was also observed by the Ministry of Finance that the recurring financial implications of introduction of pension scheme in autonomous bodies are likely to be very substantial, particularly after acceptance of the recommendations of the Fifth Central Pay Commission, involving a significant liberalization of the provisions relating to pension, gratuity, communication of pension, family pension, etc.

12.
That as a matter of policy Government of India has moved away from the “Defined Benefit” Pension Scheme to the “Defined Contributory” Pension Scheme. Therefore Government has introduced New Pension Scheme (NPS)-2004 for the Central Government employees.

13.
That after receipt of the approval from Union Cabinet for introduction of the New Pension Scheme (NPS) of Govt. of India for all regular employees of Navodaya Vidyalaya Samiti, NVS notified the same vide Notification dated 04.8.2009. As per this notification all regular employees who join NVS on or after 01.04.2009 shall become member of NPS and the employees who had joined NVS on regular basis before 01.04.2009 an option has given to those employees either to continue with the existing CPF scheme or to join NPS. However, none of the employees which were on the roll of NVS before 01.04.2009, interested to join New Pension Scheme and these employees continued to agitate for pensionary benefits under CCS (pension) Rules1972. A copy of Notification dated 04.8.2009 is annexed at Annexure C-3. 

14.
That one of the contention raised by the Petitioner is that employees of NVS come under the purview of Memorandum dated 01.5.1987 of Department of Personnel and Training under which all Central Govt. employees who were governed by Contributory Provident Fund Scheme as on 01.01.1986 should be deemed to have come over to the Pension Scheme on the date unless they specifically opt out to continue under CPF Scheme. In this regard it is submitted that the Office Memorandum dated 01.05.1987 is applicable to the Central Govt. employees who were in service as on January 1, 1986 and were governed by CPF scheme as on 01.01.1986.  It is submitted that it was meant for Central Government employees and it was not automatically applicable to the employees of autonomous bodies. It is further submitted that NVS came into existence on 28th February 1986, after registering it under Societies Registration Act 1860 and CPF Scheme was extended to the employees of NVS on issue of Notification dated 11.11.1991 (Annexure C-2). Therefore, O.M dated 01.05.1987 is not applicable for the employees of NVS as they were neither in Govt. service on 01.01.1986 nor they were CPF beneficiary as on 01.01.1986.

15.
That the petitioners raised the contention that pensionary benefits under that CCS (Pension) Rules, 1972 have been sanctioned for other autonomous bodies under Ministry of HRD like KVS, IITs, IIMs, CTSA, etc under various circumstances. Every department has its frame work cut out for a specific purpose for which it had envisaged. Although, acceptance of the CCS pension Scheme depends upon the mandate of concerned department as well as it needs to adhere, the rules and regulation which can be applicable suitably not as a inadvertent error emanating on the part of department/Govt., with the plausible reason that they all had been established under distinct rules and regulation and keeping in to their Mandates. In case of NVS, it was registered under Society Registration Act 1860 on 28th Feb 1986 so the GPF Pension Scheme rule could not be applicable on the Employees of Samiti. Further it should be kept in mind that the employees of Samiti also getting the benefit of the 10% special allowance and benefit of their wards free education. As regard Nehru Yuva Kendra (NYK), it is submitted that CCS (Pension) Scheme has been partially implemented for the employees of NYK on the directions of courts through various judgments.

16.
That keeping in view of the long pending demand of the employees of NVS for extending pensionary benefits to them in accordance with CCS (Pension) Rules 1972 the matter has again been taken up with the Government, afresh. Decision of the Government is awaited. 

PARAWISE REPLY  
1.
Being formal does not require to be replied. 

2.
As regard to this para it is submitted that NVS has never ratified the so called Association i.e All India Navodaya Vidyalaya Staff Association to look after the interest of the employees of NVS. 

3.
Does not require to be replied.

4.
REPLY TO QUESTION OF LAW  

i)
In this regard it is submitted that the respondents did not make any promise to its employees for grant of pension-cum-Gratuity/CPF to them. However, Govt has extended the CPF scheme and New Pension Scheme to the employees of NVS. 


ii)
In this regard it is submitted that the mere fact that KVS and other similar schools under the control of Ministry of HRD had been governed by CCS (Pension) Rules, 1972 does not entitle the petitioner to claim the same benefits for the employees of NVS as Navodaya Vidyalaya Samiti is framed under different Rules & Regulations. 


iii) to iv)
In this regard it is submitted that the cut off dated provided in the New Pension Scheme i.e. 01.4.2009 is reasonable and well within the domain of the employer. New Pension Scheme and its cut off date has been notified after receipt of the approval from Union Cabinet. Reference may be made to the judgment delivered in the case of Sudhir Kumar Consul Vs Allahabad Bank reported in (2011) 3SCC 486 which is as follows:-



“18 Moreover, the fixing of the cut-off date for granting retirement benefits such as gratuity or pension under the different schemes incorporated in the subordinate legislation, thereby, creating two distinct and separate classes of employees is well within the ambit of Article 14 of the Constitution. The differential treatment of two sets of the officers appointed prior to the notified date would not offend Article 14 of the Constitution. The cut off date may be justified on the ground that additional outlay as involved or the fact that under the terms of appointment, the employee was not entitled to the benefit or pension or retirement.”    
v) & vi)
Contention raised is denied and it is submitted that the equality before law is guaranteed by Article 14 and 16 of the Constitution of India is restored among equals. Availability of pension scheme under CCS (Pension) Rules, 1972 for employees of other autonomous bodied, which are also fully funded by the Central Government does not entitle the petition to claim the same benefits for the employees of NVS as every organization has its own characteristics & regulation by which it is governed. 

vii) 
As far as contention raised in this para is concerned it is submitted that the decision of the govt. to introduce the New Pension Scheme-2004 for Navodaya Vidyalya Samiti is according to the law and to follow the holistic intent of this Hon’ble Court, which was envisaged in D.S. Nakara Case.

5.
In this regard it is submitted the so called Association is not a lawful association and has never been retified by Navodaya Vidyalaya Samiti to represent the interest of the employees of NVS. Hence no such petition can be preferred by the petitioner under Article 32 of the Constitution of India.

6.
REPLY TO FACTS OF THE CASE

a)
These paragraph being the matter of record need no comments.


b)
As far as the contention to introduce pension scheme on the basis of National Policy on Education, 1986 and Rule 149(4) of General Finance Rules of Govt. of India is concerned it is submitted that NVS is fully funded by Govt. of India, so it is not allowed to generate its fund. Hence, referred situation is not applicable for NVS.

c)
As far as the contention raised in this para is concerned it submitted that Govt. has notified that CPF scheme or opt to join New Pension Scheme. 


d) First part of these paragraphs being the matter of record need no comments. In reply to second part of the para it is submitted that the office memorandum dated 01.05.1987 of Department of Personal & Training was not applicable to the employees of the NVS as it was meant for Central Government employees and it was not automatically applicable to the employees of the autonomous bodies. Further, this Memorandum was applicable to the Central Government employees who were in service as on January 1, 1986 and were governed by CPF as on 01.01.1986. It is submitted that NVS came into existence on 28th February 1986, after registering it under Societies Registration Act 1860 and CPF scheme was extended to the employees of NVS on issue of Notification dated 11.11.1991 (Annexure C-2). Therefore, O.M dated 01.05.1987 is not applicable for the employees of NVS as they were neither in Govt. service on 01.01.1986 nor they were CPF beneficiary as on 01.01.1986.


e) 
In this regard it is submitted that the mere fact that employees of Kendriya Vidyalayas and Central Tibetan School Administration admissible for pension under CCS (Pension) Rules, 1972 does not entitle the petition to claim the same benefits for the employees of NVS as Navodaya Vidyalaya Samiti is framed under different Rules & Regulations. 

f) to m)
These paragraphs being the matter of record need no comments.


n)
In reply to this para it is submitted that the Respondents considered all the representation made by the employees of NVS for introduction of pensionary benefits to its employees. However, the Government did not approve the pension scheme under CCS (Pension) Rules, 1972 for the employees of NVS. Accordingly, NVS conveyed the decision of the Govt. to its employees from time to time.

o)
In reply to this para it is submitted that New pension Scheme (NPS)-2004 extended for the employees of NVS is same pension scheme, which has been introduced for other civilian Govt. employees. It is further submitted that this scheme is applicable to all the regular employees of NVS who joins on or after 01.4.2009 and the existing employees have been given an option either to join NPS or continue to remain in the existing CPF Scheme.

P & q)
In this regard it is submitted that on the strident demand of the NVS employees considered by the Government  from time to time but could not acceded to. At the request of the NVS it was decided by the Government to introduce the New Pension Scheme. Further, the so called Association is not a lawful association and has never been ratified by Navodaya Vidyalaya Samiti to represent the interest of the employees of NVS. Hence, no such petition can be preferred by the petitioner under Article 32 of the Constitution of India.

7.
REPLY TO THE GROUNDS  


(a) to (c) As far as the contention raised in this paragraph it is submitted that in view of the above submission neither any fundamental rights of the petitioner has been infringed nor any discrimination took place by the act of the respondents. Therefore the contention of these paragraph is vehemently denied. It is further submitted that the Respondents on considered the demand of employees from time to time for extending pensionary benefits to them, but Ministry of Finance, Govt. of India did not approve the scheme mainly due to financial implications. Though Govt has extended the Contributory Provident Fund (CPF) scheme and New Pension Scheme to the employees of NVS. However, keeping in view of the long pending demand of the employees of NVS for extending pensionary benefits to under CCS (Pension) Rules 1972, the matter has again been taken up with the Government, afresh. Decision of the Govt is awaited. 


Therefore the petitioner is not entitled for any relief from this Hon’ble Court. 

                                                            DEPONENT

Verification:

                  Verified at the day of ………August, 2013 at Noida (UP) that the contentions of the above affidavit is correct to best of my knowledge & belief and are based on records and nothing material is not concealed therein.

                                                              DEPONENT 
